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April22, 1994
Mr. Charlie Gauthier, Principal Planner
Division of Zoning
P.O. Box 398
Ft. Myers, f'L 33902-0398
Re: Pelican Landing RPD/CPD Rezoning Intake No. 94-062
Dear Mr. Gauthier:
Attached to this letter is twelve copies of the Pelican Landing RPD/CPD Master
Concept Plan, the responses to staff comments, the legal for the RS-1 lot in El Dorado
Acres, the new transect sheets for George Parker, and the deviation illustrations and
justifications. Based on our meetings, I believe this information should complete the
submission so that the rezoning can be formally declared sufficient and schedule for
the May 31, 1994 Hearing examiners hearing.
Should you need anything else, please do not hesitate to contact me.
Sincerely,

David Crawford
Director of Planning

Westinghouse Bayside Communities, Inc.
9200 Bonita Beach Road, Suite 101, Bonita Springs, Florida 33923
.(813) 947-2600 FAX (813) 947-3606
Pelican Landing is a development of Westinghouse Communities, Inc.,
a subsidiary of Westinghouse t:lectrlc Corporation. ·:·
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April22, 1994

PELICAN

Ms. Margaret Emblidge, Senior Planner
Division of Planning
P.O. Box 398
ft. Myers, FL 33902-0398

LANDING

Re: Pelican Landing RPO/CPD, Intake No. 94-062. Respond to staff DCI sufficiency
checklists.
Dear Ms. Emblidge:
Based on our meetings with the County staff, the follow information is intended
to formalize the Pelican Landing response to the staff checklists and comments.
Lee County Department of 1i"ansportation
Division of 1i"ansportation Planning
A. General Design Standards
1. The master plan has been amended to show all existing or proposed
access points with respect to the development's parcels.

B. Deviation
2. All deviations have been amended and explained. Illustrations for the
deviation requests are provided with this submission.
3. Deviation No. 2,5,8 and 11 have been explained and agreed to in the
meetings with staff. The written justifications have been included with
with this submission.
D. Planned Development Application Materials
2. The master plan has been amended as requested by staff to show
appropriate measures of intensity.
3. All points of vehicular access from existing rights-of-way and
easements have been shown on the amended master plan.
8. All exact locations of rights-of-way have been shown on the amended
master plan.
9. As agreed to by staff, the TIS from the Pelican Landing ORI is
sufficient for the analysis for the proposed development.

Westinghouse Bayside Communities, Inc.
9200 Bonita Beach Road, Suite 10 l, Bonita Springs, Florida 33923
.(813) 947-2600 FAX (813) 947-3606
Pelican Landing is a development of Westinghouse Co1111nu11itics Inc
i st1bsidi<rn of \\'estingllousc Electric Conior~lio11. c·

10. There will be dedications to the public with respect to beach access,
open space, or other types of easements. All such dedications will be
made to the Pelican Landing Homeowners Association or the Bayside
Improvement District.
E. Sufficiency Comments
1. It is understood that if appropriate dredge and fill permits cannot
be obtained then access roads through the wetland areas will not be
approved by the County. Of course, if the appropriate dredge and fill
permits are obtained, the applicant expects the County to provide the
required permits for upland access. With respect to access to the Weeks
property, the applicant would expect that the appropriate representatives
of the Weeks family would have to give written approval prior to any
realignment of the existing entrance to the Weeks property.
2. Illustrations and explanations for the identified deviations are
provided with this submission.
8. The master plan has been amended to clarify the western terminus
of Coconut Rd.. Attached to this letter is a copy of the best available
information of the roadway status in this area that the applicant has.
Based on the survey, it appears that the existing Coconut Rd. right-ofway at the easterly line of Section 7(T4 7S-R25E), access westward of the
section line is through a maintained right-of-way and then adjacent to
the witness line. Neale Montgomery has requested in writing from the
County the current status of the roadway west of the section line.
The roadway running north-south along the easterly part of the Weeks
sub-division and providing access to the northerly 60 acres of the
rezoning area seems to be through a 50-foot easement. The applicant
believes adequate access through the existing easements and rightsof-way is available. It is the applicants intent to realign Coconut Rd.
and clarify the right-of-way/easement varies when detailed planning and
permitting occurs in this area.
9. The staff and applicant has agreed that the Pelican Landing DRI
which includes the subject RPD/CPD is acceptable for the submitted
application and request for rezoning.

10. At the present time, the status of the existing roads west of the
Section 7 easterly section line is in question. However, it is the intent
of the applicant to realign Coconut Rd.to move it north from its
existing position. At that time, the applicant would expect to dedicate
the new right-of-way alignment to the County and vacate any of the older
easements and rights-of-way that the County may claim in the subject
area. It should also be understood that the applicant wishes to control
the public traffic accessing to Coconut Point because of the lack of space
on the island and for public safety reasons the parking will have to be
located on the acljacent uplands.
Lee County Department of Community Development
Division of Development Review
A. General Design Standards
3. Except for the westerly most uplands, the northern 60 acres (north
of the Weeks Subdivision) and the 210 acre Eco-Park Parcel, all areas
in the requested rezoning has a "Conceptual Water Management Permit".
A copy of this permit has been provided to staff by Neale Montgomery.
The proposed development to be permitted in the rezoning will have the
appropriate permits from the South Florida Water Management District
prior to any development and, therefore, no flood erosion or other
dangers are expected to the approved of the requested rezoning.
4. The parking throughout the RPD/CPD site will meet County standards
except as changed per approved deviations. The applicant is also
requesting through a note on the master plan that parking needed for
Coconut Pt. be allowed to be placed on the acljacent uplands.
5. Joint use parking for the Coconut Pt. Marina area and the "fisherman
village" area located between the hotel and Coconut Pt. will be required
and will meet the necessary County standards unless deviations are
requested and approved when the final plans for these areas are
completed.
C. Deviations
3. Deviations #1 and #8 has been discussed with County staff and the
requested illustrations and explanations are being provided with this
submittal.
D. Planned Development Application Materials
5. The development will meet all County standard buffers unless
deviations are approved by the County.
6. The master plan has been amended to show the exact locations of
all points of vehicular and from existing easements or rights-of-way.

9. At the present time, the general location of excavations for on-site
fill/water retention are unknown. All excavations will meet County
standards and specific locations will be reviewed during the final plan
approval process.
14. All existing easements are rights-of-way are shown on the amended
master plan.
15. A copy of the development's Conceptual Water Management Permit
has been supplied to the County staff by Neale Montgomery. Also, the
conceptual surface water management plan is provided in the Pelican
Landing ADA.
16. The Pelican Landing ORI 'Irafflc impact statement has been approved
by the County staff for the proposed rezoning review.
17. See the Division of 'Iransportation Planning response on this
matter.
Sufficiency Comments
A. General Design Standards
3. The Pelican Landing ADA contains the development's proposed
surface water management plan.
4. The development will meet county parking requirements except for
approved deviations and as previously described at Coconut Pt.
5. The development will meet the joint use parking requirements.
The applicant may wish to request future deviations at Coconut Pt.
area and the US 41/Coconut Rd. commercial areas when specific plans
are completed for this area.
C. Deviations
1&8. Cross sections are provided on the deviation illustration sheet
as requested by staff.
2. This request is not needed per agreements the applicant and staff
has reached during the meetings.
5. Buffers will meet county standards and has been so noted in the
amended master plan.
6. All points of vehicular ingress and egress has been dimensioned.

9. As previously discussed.
14. As previously discussed.
16. The TIS for the requested rezoning is located in the Pelican
Landing ADA as agreed to by the county staff and the applicant.
17. As previously discussed.

Department of Community Development
Division of Natural Resources Management
5. Wetland mitigation plan - The master plan shows 1. 7 4 acres
of wetland impact for three upland access and the filling of
several minor depressional areas. Mitigation plans will be provided
for these areas as final plans are approved for the proposed
development. The zoning resolution is to contain a condition to
this effect.

6. The amended master plan contains a request for a deviation for
open space. The deviation justification addresses the deviation
request in detail ..
8. All environmental deviations have been explained in the justification
section of the submitted.

Comments:
1. The amended master plan was changed per staff request to show the
mangroves in the CPD as wetland preserves.

2. Yes
3. The master plan has been amended per staff request away from the
nest area.
4. The eagles nest has been shown on the amended i;naster plan as
requested.
5. The master plan has been amended to show "preserve".
6. Same as above.
7. The master plan has been amended to identify all wetlands in the
area.
8. The master plan has been amended to label the upland preserve
areas.

Department of Community Development
Division of Zoning
Part II General Information
1. The amendment was for an adjustment to the acreage allocation for
district 806 of the 2010 overlay. This adjustment will not affect
development patterns, unit counts or density. It was requested in order
to allow the development to be completed by the required 2002 date.
It is strictly a procedural change and will not impact the proposed
rezoning request.
2. The Pelican Landing ADA has identified all existing environmental land
uses and contains the appropriate aerials and maps.
Part N Other Submittal Requirements
12d./12f. All protected species surveys and areas of encroachment have
been provided to George Parker by Tim Durham for WMB & P. Please
coordinate with Mr. Parker.
Comments:
The application for the requested rezoning will be amended as soon as
possible. Barry Ernst from my staff is currently working on the pages
in the application which needs to be replaced. Since the El Dorado lot
is being removed from the rezoning, the change should read from AG-2,
TfC-2, RPD and IM to RPD/CPD.
16 Options I and II.
c. All buffers will meet county standards unless a deviation is
granted.
d. Location of all environmentally sensitive areas have been identified
and the required information has been provided to George Parker.
'

e. See Division of TI-ansportation response.
h. A deviation request to assure total clarity on this matter has been
added to the amended master plan and is explained in the deviation
justifications.
j. The master plan has been so amended.
k. The requested property development regulations as proposed in the
rezoning r~quest addresses this question.
Comments:

It is my understanding at our 4/15/94 meeting the development
conditions were completed.
Please see the master plan for the existing development areas.

(

17. Schedule of Uses
b. The master plan has been amended to show the adjusted unit counts
and gross square footage of commercial area.
c. As previously discussed, the developments parking will meet county
standards unless deviations are granted in the future.
19. Schedule of Deviations
Deviations 1 and 12 have been shown on the amended master concept
plan. All other deviations are intended by the applicant on the
parcels internal to the development and should be allowed throughout
the subject site.

21. Management Plan for Protected Species
Gopher Turtise and Eagle Management, plans have been submitted to
the appropriate agencies. The county staff has copies of these plans.
The management plans will have final approval when the Board of County
Commissioners approves the DRI final Development Order. It is our
understanding that it is the States policy not to issue the various
approvals until after the appropriate DRI hearings are finalized.
23. Proposed Dedication
See previous discussions on this matter.
Comments:
19. Justification and illustrations for the requested deviations is
being provided with this submittal.
20. The master plan has been amended to meet county standards as
previously discussed in the staff/applicant meetings.

• •

Please be aware that all the roadways in the subject area will be private except
for the entry areas in front of the gatehouses and the reverse frontage roads. These
roads will be maintained by the Chapter 190, FS UCDD (Bayside Improvement
District). Additionally, the district will eventually own and maintain all wetland areas,
the Eco-Park, street lights, parks, water management systems and security facilities.
Should you have any additional questions, please do not hesitate to contact me.
Sincerely,

=vfc
David E. Crawford
Director of Planning

Pelican Landing RPD/CPD

Deviation Justification
1. Deviation from the requirement that properties which exhibit soils, hydrology and
vegetation characteristic of saltwater inundation or freshwater ponding be subject to
certain additional regulations and ordinances (202.11.B.1.b.), DSO Section 7.C.4, and
Ordinance 86-31, (Section 6.03), to allow access road crossings and removal of
several minor depressional wetland areas.
This deviation request will allow for minimal impacts on existing wetlands in order
to allow access to the westerly most uplands and the northerly uplands across
Coconut Road. In addition, it will allow the removal of some minor isolated
depressional wetland areas. The requested impacts specifically are as follows:
0.4 acres - access to the southerly western upland
0.54 acres - access to the northerly western upland
0.4 acres - access to the property north of Coconut Rd.
OJ!_ acres - development on the depressional wetlands
1.74 acres - total impacted acres
The requested impacts are minimal in nature and are necessary to implement the
proposal master concept plan approved by The Southwest Florida Regional Planning
Council. Mitigation for these impacts will be in the form of exotic vegetation removal,
active replanting and on-going maintenance of native wetland plantings in the areas
of each proposed impacts. A minimum of 5 to 1 acres of mitigation to impacted area
will occur. Specific mitigation plans and details will be developed and formalized
during the wetland resource permitting.
2. Deviation from the requirement that all parking lots shall be designed so as to
permit vehides exiting the parking lot to enter the street right-of-way or easement in
a forward motion (202.16.C.l) to allow individual parking spaces to back onto rightof-way or easement.
This deviation is requested to provide additional parking for guests in the multi-family
parcel of the development. These extra spaces are placed in these developments in
areas where the backing out action will not produce a safety problem. The deviation
as been granted before in several areas in Pelican Landing and has proved to be
extremely convenient and popular among the residents in those communities.
3. Deviation from the minimum setback from a structure to a water body of 25 feet
(202.18.B.4.b.), to 20 feet.
This deviation would allow building structures to be setback from retention lakes 20
feet instead of 25 feet. All the lakes in Pelican Landing have a 20 foot maintenance
easement around them to allow equipment to access them. Due to design reasons,
we like to be able to place some of the houses or buildings adjacent to the lake
maintenance easement, if it makes the site plans work better. This deviation would

Pelican Landing RPD/CPD
Deviation Justification
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only be used occasionally to assist site plan layouts. This deviation has been
approved in other areas of Pelican Landing and has not produced any health, safety
or welfare issues.
4. Deviation from the minimum setback from a structure to a seawalled natural body
of water of 25 feet (202.18.B.4.b.), to 15 feet.
This deviation would be exclusively for Coconut Point. The existing seawalled area of
the Coconut Point "island" already has an existing structure (The Johnson Fish house)
setback zero feet from the seawall. As Coconut Point is developed this structure will
be rebuilt to allow for a restaurant and lounge along with the fish operation. In
addition, a second structure will be added to the island which will contain marine
related shops and offices. It is our intent to hook Coconut Point to the upland
RPO/CPD areas with boardwalks and to restrict the access to the site, to service
vehicles, pedestrian trams and trucks for the fish operation. This deviation will be
used for design purposes and if the final design of the site can be done without the
zero setback (to allow sidewalks between the commercial building and the seawall)
it will be done in that manner. This deviation will not impact the bay and will allow
for the maximization of our extremely limited resource.
5. Deviation from zoning regulations which require internal roads with drives shall not
be closer to the development perimeters than 25 feet (480.04.B.l.), to 15 foot
minimum.
This deviation is requested to allow the internal roadway to be located closer to the
property perimeter by 10 feet. Due to design reasons, it occasionally makes sense
to provide perimeter roadways to allow maximum distance for the building setbacks
from the property boundary. This situation occurs most often when the property
boundary is adjacent to an exterior roadway. This request has been granted in several
other areas of Pelican Landing and has not created a health, safety or welfare
problem. Extra plantings will be provided in these areas in order to assure proper
visual separation for the perimeter properties.
6. Deviation from the requirement that all buildings shall setback from the
development perimeter at a distance of 25 feet (480.04.B.l), to 15 feet.
This deviation allows for the buildings to be moved closer to the perimeter boundary.
In those cases where the parcel boundary is adjacent to natural areas, landscaped
areas or the golf course, the applicant requests the ability to shift the structures closer
to the property boundaries. This deviation allows for design flexibility, has been
approved in other areas of Pelican Landing and will not cause health, safety and
welfare problems.

ftiican Landing RPD/CPD
Deviation Justification
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7. Deviation from the requirement that recreation centers and ancillary facilitie.s shall
be located at least 40 feet away from any residential dwelling (526.C.2.c.6), to allow

minimum of 20 feet. Note in justification regarding multi family.
This deviation is specifically requested for those neighborhoods which have recreation
centers. Similar to all the other recreation buildings in Pelican Landing, this deviation
will reduce the building separation in 20 feet. The 20 foot separation distance has
proved to be adequate and has caused no problems with safety, health or welfare.
8. Deviation from the requirement that a roadway width of 35 feet for two-way dosed
drainage, rear lot drainage, or inverted crown (DSO Tu.hie C-2), to allow roadway width
to coincide with back of curb.
This deviation has become a standard in Pelican Landing. It is intended only for the
internal local streets and not the main collector roads. The request has allowed for
a more efficient use of the land and allowed for more preservation areas. This
deviation has been approved in numerous other areas in the development.
9. Deviation from Section 13.C.l. of the Development Standards Ordinance and
Section 804.02.C of the Zoning Regulations to permit the open space to be provided
on a project wide basis as opposed to a development lot, tract or parcel basis, but
with no overall reduction in required percentage of open space.
The above two sections require 40% open space in multi-family projects (35% for
small projects) and 30% open space for commercial projects (20% for small projects).
The open space is calculated on a development lot, tract or parcel basis. Pelican
Landing has, or will have, approximately 70 acres of golf course within the RPD, there
are 119 acres of freshwater wetlands and upland preserve in the Marsh and other
wetland areas there are 235 acres of saltwater wetlands within the RPD, there are the
upland preserves within the mangrove fringe, and there is the 79.50 acre Eco-park.
If one adds up all of the acreages set forth above, there will be a total of 622 acres

within the RPD/CPD which will be set aside as open space. The total acreage within
the RPD/CPD is 1,121.5 acres. The open space will be retained by the Bayside
Improvement District and managed as open space (.fi@P 1269). These calculations do
not include the acreage that will be set aside as lakes, or retention and detention
areas, and these areas can be used to offset up to 25% of the required open space.
furthermore, there will be single family homes located within the RPD./Jthe single
family home areas do not have any open spacre,r~quirements. The exact acreage that
will be allocated to the single family area is.. rllown at this time. Thus, the overall
open space will necessarily be greater thilh what is noted above because water
management areas will be required, and because there will be areas developed in a
single family fashion which do not require common open space because of the
provision of private open space. The developers of Pelican Landing have been very

Pelican Landing RPD/CPD
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zealous in requiring individual home owners to protect and preserve the native
vegetation.

It is understood that fifty percent of the required open space must be indigenous.
The wetlands and the Eco-Park will remain as indigenous areas. This means that their
will be 552 acres of indigenous area that are presently known about. The applicant
knows that there will be additional indigenous areas in and around the golf course,
but the precise acreages are not known at this time.
The Planned Development regulations, in Section 804.02,A.8., provides that one of
the fundamental principles of the planned development is the creative use of the open
space requirement to produce an architecturally integrated human environment. The
provision of open space is to be coordinated with the achievement of other goals,
such as the preservation or conservation of environmentally sensitive land and waters
or archaeological sites. However, the requirement that there be creative use of open
space can run counter to other requirements.
The applicant submits that the County's interests will be protected by this deviation,
and the planned development will be enhanced by the granting of the deviation. The
County's interest will be protected because large areas of productive open space are
being provided. The Lee Plan and other regulations encourage the protection of the
mangrove fringe on the shoreline, and the RPD/CPD provides for the protection of the
mangrove fringe. The County regulations encourage and require the protection of
unique upland habitat, particularly when the habitat will provide a home to any eagle
and to gopher tortoises. The Eco-Park is currently a home to a nesting bald eagle,
and it will be the home of numerous gopher tortoises. The habitat could be protected
in patches interspersed throughout the project, so long as the minimum sizes were
met, but the project and the County are benefitted by the provision of all of the
upland habitat in one contiguous location. The County and the planned development
are enhanced by the protection of an Indian mound and a cemetery, which are two
historical/archeological features on the site.
The County and the planned development will also be protected and enhanced by the
fact that these major open space areas will be managed and maintained by the
Improvement District, as opposed to the developers of the tracts, lots or parcels, who
may not have the same interest in protecting the open space that the Improvement
District does.
The regulations provide that if large areas of open space are going to be held in
common ownership the individual lot, tract or development parcel must provide 10%
open space, and the applicant submits that there will be compliance with the 10%
requirement. The applicant has not provided a table, and utilized that exception to
the open space requirements (which would permit the applicant to do what is
proposed without the need for a deviation) because the precise acreage of the golf
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course, and other potential additional native vegetation areas within the golf course
are not known at this time.
There are 999.9 acres within the RPO. As noted previously, the entire RPD is not
going to develop with multi-family uses, there will be single family residences within
the RPO. The single family areas do not have any open space requirements. The
regulations provide that the individual development parcels or lots will have to provide
10% open space, which has been acknowledged herein. That means that 30% of the
999.9 acres would have to be set aside as open space. Thirty percent of the total
999.9 acres is 299.97 acres. The CPD is 121.6 acres, and if the ten percent open
space is provided on each of the individual sites that would result in a need for the
other 20% of the open space to be provided in common open space for a total of
24.32 acres. The total number of open space acres that would be required to meet
the regulations is 324.29 acres. This site is providing 622 acres, of which 552 is
indigenous. The worst case scenario described above will not occur because some
of the commercial and residential parcels will be small parcels which require less open
space, and some of the residential will be single family which doesn't require any.
Thus the actual percentage of overall open space that is being provided is staggering.
If one subtracts the 24.32 acres of common open space that will be allocated to the
commercial, one is left with 597.68 acres of common open space that are being set
aside for the residential area. This means that almost 60% of the residential site is
being set aside in common open space. As was discussed earlier each individual site
has to provide the ten percent open space on site, thus the amount of the actual
open space will be even higher than 60%. Clearly the County benefits from this level
of open space, and clearly the County's concern about whether or not open space
above and beyond that which the county requires has been addressed.
The applicant would propose that the information that has been provided up to date
be used as the base information on the level of open space. This means that there
are presently 622 +/-acres of open space that will ultimately be held by the Bayside
Improvement District. When the applicant submits for final plan approval, the
applicant is going to have to provide a running tally of the amount of units developed
to date, and in which land use category, so the County can confirm with each
application that the total number of approved units permitted within each land use
category to insure that the permitted density levels have not been exceeded. Along
with those calculations, the applicant will have to submit updated information on the
open space. For example, perhaps the first application that comes in is for a single
family area, and the single family area is twenty acres in size. the applicant would
submit an acljusted table which shows that there is no impact on the amount of
common open space since the application is for single family. However, with each
single family request, the actual percentage of open space for the remainder of the
project will increase. The second request is for a multi-family pod, and within the
individual pod there is only going to be 12% open space. However, because of the
single family development and the multi-family development, there are 5 acres of lake
that were not included within the open space calculations. The open space
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information that is submitted will show an increase of 5 acres of lakes (25% of which
can be counted), and a reduction of acreage from the overall open space that is
needed to provide the 28% of the open space needed for the multi-family parcel.
With each successive application there will be a cumulative tally which will add in open
space areas that are identified as development proceeds, which will be lakes, other
areas of native vegetation, a refinement of the actual golf course acreage since the
70 acres is an estimate, and a refinement of wetland lines and other common areas
that are created. On the debit site the applicant will continue the continuing
cumulative tally that shows how much of the common open space has been allocated
to respective development pods. The information will be provided in a manner that
shows the acreages of open space (total), assigned to the development parcel, and
previously allocated to development parcels. The calculations will also convert the
acreage calculation to the percentage calculations required for the individual
development pods.
The question that always arises in these situation is, what happens if, somehow or
someway, there isn't enough common open space to meet the open space
requirements of one of the development lots or tracts? Given the current numbers,
that seems impossible but if somehow or someway the impossible occurs, the answer
is that the remaining development pods will have to meet the open space
requirements within the individual development pods.
It will be the responsibility of the applicant to provide not only the open space
information on the individual development parcel, but the updated cumulative tally.

10. Deviation from the requirement that no portion of a buffer area that consists of
trees or shrubs shall be located in any easement (DSO Section 13.D.l), to allow
planted buffers in easements. (The maintenance and replacement responsibility shall
rest with Developer or Homeowners Association, or the Improvement District.
This deviation allows for the landscaping of easements in Pelican Landing. the
request has been granted through out the development and allows the developer to
continue the vegetated look of the community. Should the easement need to be
accessed for repair work, the applicant agrees that the vegetation in the easement will
be moved during the period necessary to complete the repairs.
11. Deviation from the Lee County Sign Ordinance (Ordinance 85-26, as amended,
Section N.C.3.) which requires identification signs to be set back a minimum of 15
feet from any right-of-way or easement, to 0 feet.
This deviation allows for the Pelican Landing neighborhood identification signs to be
properly located adjacent to the right-of-way.
These signs are substantially
standardized throughout the community with respect to size and heights. This
deviation has been approved previously for several of the interior parcel developments
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in the community and will present no safety issues as it relates to traffic view
corridors.
12. Deviation from the requirement limiting the height of buildings in the Planned
Residential development zoning categrny within the outlying suburban land use
category of 75 feet (Section 480.F.3.e), to allow 20 stories over parking.
A deviation may be approved as part of a planned development application, if the
deviation enhances the objective of the planned development, and if the public,
health, safety and welfare i(preserved.
Tu determine if the planned development is enhanced, one must first examine the

objectives of a planned development. A planned development shall not impose a
nuisance on surrounding land uses or the public's interest. A nuisance which
negatively impacts the public interest is described in Section 804.02.A. of the Zoning
Regulations as something that emits noise, glare, dust, odor, air or water pollutants.
The height of the buildings will not cause any noise, dust, odor air or water pollutants.
Thus, the deviation to permit the 20 story buildings will not create a nuisance.
The regulations also provide that every effort shall be made in the planning,
design and execution of a planned development to protect, preserve or to not
unnecessarily destroy or alter natural, historic or archaeological features of the site
(804.02.A.7). There are two archaeological sites on the property, and they will both
be protected through this rezoning. It should be noted that a portion of this property
was previously zoned as part of the Palmetto Bay RPD, and the master concept
adopted as part of that rezoning shows the recreational facilities on top of the Indian
Mound which is being saved as a part of this rezoning. A cemetery is also being
saved as a part of this DRI.
The applicant has an option to buy the land where the Eco-Park is located so
that 80 acres of upland habitat can be set aside. On the land south of Coconut Road
there is approximately 80 acres of the xeric scrub habitat, and under the County
regulations 10% of this land area needs to be protected, for a total of 8 acres. Since
the xeric scrub areas are inhabited by gopher tortoises, the FGFWFC gets involved.
Using the FGFWFC guidelines, 25% of the habitat would have to be preserved for a
total of 20 acres. Rather than saving 20 acres interspersed throughout the
development tracts and the golf course, the applicant chose to obtain an option on
the property north of Coconut. The applicant can let the option on the land north of
Coconut go, and simply provide the 20 acres south of Coconut. However, it is submitted that the preservation of 80 contiguous acres of upland habitat is in furtherance
of the goals of the County and, in fact, exceeds any of the County's requirements.
The 80 acres is half of the xeric scrub habitat on the site. Thus, this project goes
further than is required to preserve threatened native vegetation. There are economic
considerations involved in acquiring and maintaining the Eco-Park. If the applicant
can't obtain a certain level of economic return on the construction of the permitted
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number of units, then it makes the preseivation of the 80 acres infeasible. One of the
ways to provide for economic return, while protecting significant amounts of open
space, is to permit the construction of the 20 story buildings.
The planned development regulations require the creative use of natural open
space. One need only take a ride around the existing golf courses, and one can
experience first hand the creative use of natural open space. Also, as one rides
throughout the existing portion of the project, one is greeted by scenic vistas
interspersed throughout the project. In the midst of the development is the Heron
Marsh preseive, a 100+/- acre preseive that includes wetland and uplands, and which
has been enhanced, at considerable expense, by the applicant.
The planned development regulations speak of compatibility, and compatible
is defined by the regulations in Section 804.02.A.10 as equivalent in terms of intensity
of use. It should be noted that the density at Pelican Landing is significantly less than
the development to the West, South, and East. Thus, the intensity is not equivalent,
the intensity of this project is less. Pelican Landing has carefully buffered its lands
from its more intense neighbors. The high rise development will occur on the
Outlying Suburban lands, which permit a total of 3 units an acre on the uplands. The
development, even with the high rises, is less than three units an acre.
The Section of the regulations which provides for the height limit is Section
480.04.F.3.e. which provides that in the Outlying Suburban Land use category the
height should be limited to 45 feet above minimum flood elevation, except that the
buildings can be six habitable stories when the applicant demonstrates that the
additional height is required, "to increase common open space for the purposes of
preserving environmentally sensitive land, securing areas of native vegetation and
wildlife habitat, or preserving historical, archaeological or scenic resources." Some
members of the zoning staff have submitted that the preseivation of saltwater
wetlands, salterns, upland habitat, historical and archeological sites, and freshwater
wetlands cannot be counted toward the provision of increased open space because
these areas have to be preseived anyway under other County regulations. There is
nothing within the above quoted provision which supports that position. It is herein
submitted that the above relief provision is in place to permit a land owner a
reasonable use of the land when other regulations require the provision of open space
which goes beyond that which the County generally requires.
The applicant is setting aside significant amounts of common open space. The
applicant has set aside an area known as Heron Marsh which includes freshwater
wetlands and uplands, the saltwater wetlands and the saltern are being set aside, as
is a significant area of upland habitat which will become known as the Eco-Park, a
cemetery and an indian mound have been set aside. In addition to these areas are
the significant amounts of open space included within the golf course. One visit to
the golf course makes it clear that this is not an ordinary golf course. Large amounts
of native vegetation is retained within the golf course which seives as common open

fullran Landing RPD/CPD
Deviation Justification
Page9
space. The preservation of all of the areas previously listed is desirable under the
County regulations, and It is the type of situation where the regulations recognize the
need or the desirability of seeking higher elevations. The higher elevations are not
being sought to increase the density over that which is presently permitted within the
Outlying Suburban land use category, the density is below the three units an acre
permitted within the Outlying Suburban land use category. The higher elevations
allow the applicant to develop more units with less fill and impervious surfaces than
would be required by the same number of units in a single family configuration.
The County will benefit from the increased amount of open space. The
question may be, well where is the open space. As previously noted, the project has
set aside land for the Eco-Park, the beach park, the Heron Marsh preserve, which
includes wetlands and uplands, and there is significant open space on the golf course.
There are approximately 639 acres of parks and preservation areas. The
championship golf course is functional open space and it provides for 333+/- acres
of additional open space. There are 972 acres of open space provided in the areas
that are specifically set aside for this purpose. This does not include all of the lakes,
the private open space in individual lots, nor the common open space provided within
the multi-family and commercial development tracts. Even without counting the
additional open space areas, the total project is at over 46% open space. It should
be noted that commercial requires either 20% or 30% open space (depending on
whether it is large or small), the 665 single family units do not require any common
open space per Section 480.04.G. of the Zoning Regulations. The percentage of
common open space for multi-family is 40% open space. Keeping in mind that the
single family portion of the project doesn't have any open space requirement, the
effective open space percentage for the non-single family area is over 50%. The
County receives a definite benefit from the provision of the high percentage of open
space.
The areas where the high rises are to be located are on the western side of the
property. If these lands cannot be developed for high rise development, then the
same number of units would likely be distributed throughout the project in a mid rise
or low rise fashion. This would result in a reduction of the open space noted above,
which is not in the public's interest, and it would result in the need for more fill. The
additional clearing and filling that would be needed for the other type of development
would not be as environmentally beneficial in this area as the development of the high
rises.
There is considerable discussion about the impact of high rise development on
the aquatic preserve. This discussion arises due to a policy in the Lee Plan. The
SWFRPC staff, not the Council itself, raised the issue of whether or not the high rises
are consistent with the Lee Plan. The policy that the Council staff, and some
members of the public, are relying upon to object to high rise development is Policy
77.2.10 which states:
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Development adjacent to aquatic and other nature preserves, wildlife
refuges, and recreation areas shall protect the natural character and
public benefit of these areas including, but not limited to, scenic values
for the benefit of future generations.
Considerable amounts of development have been approved adjacent to the Six
Mile Cypress Preserve, and considerable development has been permitted along Fort
Myers Beach (a recreation area). The applicant cannot identify any other instance
where the above policy has been interpreted to mean that the development on
adjacent uplands cannot be visible from the aquatic preserve, nature preserve, or
recreation areas. The objection to the high rises is that they will be partially visible
from the Bay, thus disrupting the aesthetic values of the Bay itself.
The first issue that needs to be discussed relative to this policy is what is the
aquatic preserve. The aquatic preserve is those submerged lands and water bottoms
under the ownership of the state (Section 258.40, F.S.). Any privately owned lands
or water bottoms are deemed to be excluded from the aquatic preserve. The state
never intended to bring all activity in and around the preserve to a screeching halt,
in fact 258.43, F.S., submits that the Board of 1hlstees of the Internal Improvement
1hlst Fund are to adopt and enforce reasonable rules and regulations to carry out the
provisions of the Aquatic preserve act, and they are to specifically provide regulations
of human activity within the preserve in such a manner as to not unreasonably
interfere with lawful and traditional public uses of the preserve, such as sport and
commercial fishing, boating and swimming. Thus, it was not the State's intention to
bring activity on the preserve to an end, and there is definitely no expressed intention
to limit development around the Bay. The limitation on upland development, to the
extent there is one, relates to the issue of water quality. If the quality of the run off
is maintained then the biological functions, and aesthetic values of the Bay as
envisioned by Chapter 258, Part II, F.S., can be maintained for generations as the Act
requires. The SFWMD regulations address the issue of water quality of the run-off into
the aquatic preserve.
Chapter 258, Part II, F.S., is the chapter that deals with aquatic preserves, and
Section 258.36, F.S, sets forth the legislative intent of the Aquatic Preserves
legislation.
The legislature intended that the aquatic preserve be set aside forever as a
sanctuary for the benefit of future generations. An aquatic preserve is an exceptional
area of submerged lands and its associated waters set aside for being maintained
essentially in its natural or existing condition. Those in opposition to the
development of high rises expand the verbiage of Chapter 258, Part II, F.S., to bring
in lands outside of the aquatic preserve, and submit that the uplands are to be set
aside and maintained in their natural or existing condition, and this is not the case.
The Lee Plan policy in question is very similar to the statutory language, and if it is
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interpreted in a manner consistent with the statute, it has no affect on upland areas
under private ownership.
Section 258.38, F.S., submits that each aquatic preserve is to be characterized
as one of three types of preserves, biological, aesthetic, or scientific. The Estero Bay
Aquatic Preserve has been designated a biological preserve, which means that is an
area set aside to promote certain forms of animal or plant life or their supporting
habitat. The Pelican Landing DRI will not have a negative impact on the biological
functions of Estero Bay. The development of high rises, behind the saltem, will not
have a negative impact on the biological functions of Estero Bay.
Section 258.44, F.S., provides that:
Neither the establishment nor the management of the aquatic preserves under
the provisions of this act shall operate to infringe upon the traditional riparian
rights of upland property owners adjacent to or within the preserves. Reasonable improvement for ingress and egress, mosquito control, shore
protection, public utility expansion, surface water drainage, installation and
maintenance of oil and gas transportation facilities,and similar purposes may
be permitted by the trustees ...
The legislature has stated within the context of the act that the establishment
of the aquatic preserve is not to infringe upon the riparian rights of the owner. lf the
act is not to infringe upon the riparian rights, then it certainly should not infringe
upon the right of the landowner to develop the uplands beyond the water's edge.

If one goes back to Policy 77.2.10, one will note that it addresses development
adjacent to the preserve only. Webster's defines adjacent as having a common border
immediately preceding or following. The only Pelican Landing development that can
be described as adjacent is the development of the marina and the beach park.
The Pelican Landing beach park development has done more to preserve the
natural benefits of the aquatic preserve than the government has on its portion of the
island. Pelican Landing has roped off areas for birds, built Osprey towers, and
provided security so that the molestation of the island by the public could be stopped.
The marina is also adjacent to an aquatic preserve, and Pelican Landing is
constructing significantly less dockage than their waterfront would warrant. Pelican
Landing has also marked the channels to protect the grass beds from prop dredging.
Pelican Landing has taken significant steps to protect the biological functions and the
aesthetics of Estero Bay.
Unlike some of the existing development on the aquatic preserve, Pelican
Landing has no proposals to dredge and fill property immediately on the Bay or
Spring Creek for residential purposes. If one examines the Lee Plan there are two
saltern areas that are designated on the Lee Plan as Outlying Suburban, and Pelican
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Landing is not proposing to develop those areas. What Pelican Landing does propose
to develop is uplands, not adjacent to the aquatic preserve, but a minimum of 1,000
feet away from the aquatic preserve. Thus, the development will have no impact on
the natural character and public benefit of the preserve.
The development of high rises with a view of the aquatic preserve have
absolutely no impact on how the aquatic preserve itself looks. The Aquatic Preserves'
natural character is maintained by Pelican Landing, in that little or no development
is going to occur on or adjacent to the preserve. Goal 83.1 submits that Lee County
must manage the coastal area in a way that provides a balance among the
conservation of resources, public safety capabilities, and development. The landowner
has a significant amount of bay coastline, and the landowner is taxed as owning
water-front property. The landowner has the right to enjoy the Bay, just as any other
water-front landowner. The applicant has set aside a significant amount of land as
a vegetated buffer adjacent to the Bay. Tu ertjoy a vista of the Bay the applicant
proposes to build high rise buildings so that people who may not be boaters can
enjoy the same beautiful scenery that other landowners and the boating public enjoy.
Permitting high rise development 1,000 feet back from the Bay achieves the balance
between the conservation of resources, public safety and development in furtherance
of the Lee Plan and the Florida Statutes.
Goal 95 of the Lee Plan requires the County to develop a public water access
plan. Water access, in Objective 95. l, is broadly interpreted to mean physical, visual,
and interpretive access. Objective 95.1 speaks of enhancing visual access to
waterways by designating certain water ways as scenic. It should be noted that the
development of the high rises provides for visual access. Providing for increased
visual access without causing any physical damage to the biological functions of the
Bay furthers this Lee Plan objective. Policy 95.1.2. provides the County's only
mechanism for ensuring the maintenance of the scenic quality of the waterways. The
mechanism prescribed by the regulations is the establishment of vegetated buffer
zones along Lee County Waterways to prevent erosion, to establish additional
wetlands habitat, and to enhance the scenery. The buffer zones are to be evaluated
in the review of the planned development and the DRI. The buffer provided in this
instance is significant, and satisfies the requirements of the Lee Plan.
What about the surrounding area? Tu the south of the area proposed for high
rise development there is a project with an existing development order for multifamily uses (RM-2). The current landowner desires to construct high rises on the site.
The County has already advised the landowner, in writing, that high rises can be
accommodated. In this instance the land is zoned RM-2, and the height is only
limited by the size of the property. In other words, as the height increases, the side
setbacks must increase. further south is a very similar golf course community, with
a mix of housing types, called Bonita Bay. Bonita Bay can construct high rises, and
in fact one is under construction at the moment. Tu the north is RM-2 zoned
property presently owned by Shadev. ttigh rises can be constructed on this property
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which is also located in the Outlying Suburban land use category. There is also an
intense mobile home park on filled lots with dockage right on the Bay. Until Pelican
Landing connected this project to sewer, these homes were utilizing septic tanks right
on the Bay. The connection of this project to the Pelican Landing waste water
collection system is a positive step in support of the biological and aesthetic functions
of the Bay itself.
Planned development zoning is supposed to provide greater flexibility than the
conventional zoning districts. However, in this instance the RM-2 zoned lands can
construct high rises if they have sufficient land area, because these lands do not have
the height limitation which is placed on planned developments. Existing RM-2 zoning
permits lands adjacent to Pelican Landing on the south, and lands on the Estero River
to the north to construct high rises, while prohibiting the Pelican Landing project from
enjoying the same scenic vistas. It is herein submitted that the granting of the
deviation would prevent a violation of the equal protection provisions of the Florida
and United States Constitutions.
The Department of Community Affairs objects strenuously to urban sprawl, and
one of the definitions of urban sprawl is large areas of one dimensional monoculture
development. In recognition of the prohibitions against urban sprawl the county has
adopted policy 100.1.10 which provides that, "The county shall ensure a mix of
residential types and designs on a county-wide basis by providing for the widest
variety of allowable housing densities and types through the planned development
process and a sufficiently flexible Future Land Use Map." The County is supposed to
provide for a wide variety of housing types, and one housing type is high rises. In
fact, in the introduction to the Lee Plan, under Future Land Use the county speaks to
using the rezoning process to prevent sprawl, and it submits that, "Planned developments with mixed uses will be encouraged, with a long-term trend toward increased
multi-family configurations". Objective 2.1 contains additional anti-sprawl type
language where it submits that compact growth patterns are to be encouraged
through the rezoning process to contain sprawl. The bottom line is that a high rise
is a multi-family use that is compact and is to be encouraged, and it is a use that is
within the widest range of allowable housing types permitted by the Lee Plan. The
proposed development is consistent with the Lee Plan, and one could submit that the
height limitation in the planned development regulations is in derogation of the Lee
Plan because it does not permit the widest variety of housing types as the plan
requires.
Goal 4, and the ensuing policies, of the Lee Plan addresses development design
and one would assume that height is an aspect of development design. Goal 4
submits that the county is to encourage creative site design to maximize the variety
of housing development~ and they recognize the unique attributes of each parcel
ofland. The planned development regulations do not recognize the unique attributes
of each parcel of land, nor do they encourage a variety of housing types, that is why
the planned development regulations permit deviations so the Lee Plan can be fulfilled
but in a supervised fashion (See Objective 4.1). This land is very unique in that it has
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thousands of feet of shoreline which is going to be preserved. The development of
high rises allows the developer to provide the spacious community that it has developed, and it allows people to enjoy the scenic vistas that it has preserved, and it
allows the developer to provide a variety of housing types, all in furtherance of the Lee
Plan.
Goal 5, and the ensuing policies address residential land uses. Goal 5 starts
off by stating that the county is going to accommodate the full range of housing
types. Again, high rises are a type of multi-family housing, which is a development
design that minimizes the expansion and construction of street and utility improvements (Policy 4.1.1) that would be needed to serve the same development were
it done in a single family detached design. The development in question is a low
density project, thus policy 5.1.3. does not apply. There are no residential policies
in the Lee Plan that would prohibit or restrict this type of development. As noted
previously, this type of development furthers several Lee Plan provisions.
There tends to be an intermingling of the issue of development on the western
upland areas, and the development of high rises. The rationale used by the SWFRPC
staff, but rejected by the Council, for precluding development of this area is the
concern for the safety of the future residents. The concern is that the area could be
threatened during a hurricane. Policy 75.1.3. submits that shoreline development
shall be protected from coastal erosion, wave action, and storms by vegetation, and
setbacks. In this instance there is significant vegetation, and a significant setback
from the coast. Furthermore, all development within Pelican Landing will meet the
minimum flood elevation. This project will be required to pay an all hazards tax,
which will be significant because of the property values within Pelican Landing. The
all hazards tax is to be used to provide additional and upgraded shelters.
Furthermore, this project will be providing funds for the upgrading of the Gateway
shelter.
The County coffers will benefit significantly from the development of the
property. Due to the increased value that will be created, there will be significant
increased ad valorem revenues generated by this development. Clearly the high rise
development in the proposed locations enhances the planned development, and helps
to make it possible to provide all of the open space and amenities. The deviation
does not operate to the detriment of the public health, safety and welfare. The high
rise development permits the furtherance of many adopted goals, policies and
objectives. The real basis of the objection to the high rises is aesthetics, which is
defined in Webster's Deluxe Dictionary as, "sensitive to art and beauty; showing good
taste. 11 What is, or is not, in good taste is a matter of considerable debate. The
question is, whose sense of what is attractive controls? Another question is what right
does the general public have to question the aesthetics of development internal to the
project? If one accepts the premise that nothing can be on or near the Bay that is
unattractive to anyone else, then only attractive boats, houses, animals and people
could be on or adjacent to the Bay. Your response would be, this is going too far.
Exactly, submitting that development within Pelican Landing can't occur because of
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how some people feel about the way it looks is also going too far. For one to find
that the high rise units cannot be built would be tantamount to concluding that high
rises are inherently unattractive, and that this is a universally accepted fact. There is
no basis for this, and it is untrue. The fact is, the Lee Plan does not indicate this
anywhere. Obviously the owners and developers within Pelican Landing can ill afford
to construct some garish monstrosity. The Ritz Carlton in Naples is located within
Pelican Bay in Naples, as is the Registry. Both of these hotels are located in what
could be called high rise development, both are what most people would consider
attractive. When one looks throughout Lee County one sees high rise development
in several areas, in almost every instance one sees high rises in reasonable proximity
to the river, the Bay, or the Gulf of Mexico. There is no basis for not permitting this
type of development within Pelican Landing, and the deviation should be granted.
Section 804.02.E.1. of the Zoning Regulations submits that deviations can be
requested to provide design flexibility in developing land. The deviation from the
height restriction has been requested to permit design flexibility, thus the request is
appropriate. The regulations further provide that the deviation should be permitted
where it has been demonstrated that the planned development will be enhanced, and
the public health, safety and welfare will be served. The deviation shall include an
illustration which depicts how the deviation would operate to the benefit, or at least
not the detriment, of the public interest. The preceding discussion was provided to
indicate that the provision of open space beyond the 20%/30% required for commercial, 40% required for multi-family, and the 0% required for single family is an
enhancement of the planned development. A view of the water is also a significant
enhancement of the planned development from the standpoint of future residents.
The dictates of Section 804.02.E.1. are mirrored in Section 804.03.F.l.d, and
Section 804.03.F.2.d. wherein the regulations provide that the BOCC and the Hearing
Examiner may approve, or recommend approval of a deviation if they find that the
deviation enhances the achievement of the objectives of the planned development.
The objectives of the planned development are achieved in that it provides for flexible
design, it permits a variety of housing types, it provides more people with scenic
vistas of the water, and it preserves more open space. The BOCC and the Hearing
Examiner must also find that the public health, safety, and welfare will be preserved
and promoted. The public health is the overall sanitary well being of the community,
there is nothing unsanitary about the Pelican Landing community, thus the
community as a whole, and the high rises individually, promotes the public health.
The public safety will not be violated because the high rises will be developed in
accordance with all pertinent building codes for structures of this type, including the
new more restrictive wind loading requirements. The public welfare embraces the
primary social interests of safety, order, morals and economic interests. The social
interests of the County are defined by the Lee Plan, and the high rise development is
not precluded by the Lee Plan. Thus, the applicant has verbally illustrated its
entitlement to the deviation, and said deviation should be granted.
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